
	  

Early	  Journal	  Content	  on	  JSTOR,	  Free	  to	  Anyone	  in	  the	  World	  

This	  article	  is	  one	  of	  nearly	  500,000	  scholarly	  works	  digitized	  and	  made	  freely	  available	  to	  everyone	  in	  
the	  world	  by	  JSTOR.	  	  

Known	  as	  the	  Early	  Journal	  Content,	  this	  set	  of	  works	  include	  research	  articles,	  news,	  letters,	  and	  other	  
writings	  published	  in	  more	  than	  200	  of	  the	  oldest	  leading	  academic	  journals.	  The	  works	  date	  from	  the	  
mid-‐seventeenth	  to	  the	  early	  twentieth	  centuries.	  	  

	  We	  encourage	  people	  to	  read	  and	  share	  the	  Early	  Journal	  Content	  openly	  and	  to	  tell	  others	  that	  this	  
resource	  exists.	  	  People	  may	  post	  this	  content	  online	  or	  redistribute	  in	  any	  way	  for	  non-‐commercial	  
purposes.	  

Read	  more	  about	  Early	  Journal	  Content	  at	  http://about.jstor.org/participate-‐jstor/individuals/early-‐
journal-‐content.	  	  

	  

	  

	  

	  

	  

	  

	  

	  

JSTOR	  is	  a	  digital	  library	  of	  academic	  journals,	  books,	  and	  primary	  source	  objects.	  JSTOR	  helps	  people	  
discover,	  use,	  and	  build	  upon	  a	  wide	  range	  of	  content	  through	  a	  powerful	  research	  and	  teaching	  
platform,	  and	  preserves	  this	  content	  for	  future	  generations.	  JSTOR	  is	  part	  of	  ITHAKA,	  a	  not-‐for-‐profit	  
organization	  that	  also	  includes	  Ithaka	  S+R	  and	  Portico.	  For	  more	  information	  about	  JSTOR,	  please	  
contact	  support@jstor.org.	  



RECENT CASES. RECENT CASES. RECENT CASES. 745 745 745 

it cannot survive its principal. Borst v. Corey, 15 N. Y. 505; Waddell v. Car- 
lock, 41 Ark. 523. Where the seller retains title his security outlives the debt. 
Evans v. Johnson, 39 W. Va. 299, I9 S. E. 623; Phillips v. Adams, 78 Ala. 225. 
And where he conveys, expressly reserving a lien in the deed, courts have 
held likewise, regarding the transaction as an informal mortgage. Hull's 
Admr. v. Hull's Heirs, 35 W. Va. I55, 13 S. E. 49; Coles v. Withers, 33 Grat. 
(Va.) 186. Contra, Chase v. Cartright, 53 Ark. 358, 14 S. W. 90. But since 
equity has discretion in limiting equitable rights, it seems proper in 
the case of an implied lien, which is so closely connected with the legal debt, 
to apply the analogy of the legal Statute of Limitations, and the weight of 
authority supports this view. See 2 JONES, LIENS, ? I099; 2 WARVELLE, 
VENDORS, 2 ed., ? 709. But see WOOD, LIMITATIONS, 3 ed., ? 232. 

WATERS AND WATERCOURSES - APPROPRIATION AND PRESCRIPTION - 

REASONABLENESS OF METHOD OF APPROPRIATION.- The plaintiff appro- 
priated a certain portion of the flow of a river by means of a water-wheel. A 
subsequent appropriator built a dam which so backed up the water that there 
was no longer current enough to run the water-wheel. Held, that the plaintiff 
cannot recover. Schodde v. Twin Falls Land and Water Co., U. S. Sup. Ct., 
Apr. I, 1912. 

By decision and by constitutional provision water-rights in Idaho must be 
determined by the doctrine of prior appropriation. Drake v. Earhart, 2 Idaho 
750, 23 Pac. 541; IDAHO CONST., Art. 15, ? 3. By this doctrine the right of 
the first appropriator for a beneficial use is unquestionable. Coffin v. Left 
Hand Ditch Co., 6 Colo. 443; Morris v. Bean, 146 Fed. 423. The method of 
appropriation must be a reasonably economical one. Barnes v. Sabron, 10 
Nev. 217; Court House, etc. Co. v. Willard, 75 Neb. 408, io6 N. W. 463. Yet 
methods ordinarily used are upheld as reasonable, even though wasteful. 
Barrows v. Fox, 98 Cal. 63, 32 Pac. 811; Rodgers v. Pitt, I29 Fed. 932. The 
principal case involves the question whether a method is unreasonable merely 
because it necessitates preserving the present height of the water. Previous 
authority would seem, on the whole, to negative this proposition. Cf. Cascade 
Town Co. v. Empire Water and Power Co., I8I Fed. IOII. See Proctor v. Jen- 
nings, 6 Nev. 83, go. But cf. Natoma Water and Mining Co. v. Hancock, o10 
Cal. 42, 35 Pac. 334. Later comers ought not to be allowed to force a prior 
appropriator to use very expensive methods of obtaining water. The use by 
him of a common method, like a water-wheel, can hardly be regarded as un- 
reasonable. Yet unless it be so regarded, the decision of the principal case 
seems inconsistent with the appropriation theory. 

WATERS AND WATER COURSES-TIDAL WATERS-NATURE OF STATE'S 
TITLE TO TIDE-FLOWED LANDS. - The state granted to the plaintiff railroad 
certain tide-flowed lands. Held, that the State Land Board should be en- 
joined from selling the lands to another to construct improvements in aid of 
navigation thereon, since the state has such an interest as can be passed to a 
private person. Corvallis &- E. R. Co. v. Benson, 121 Pac. 418 (Or.). 

For a discussion of the principles involved, see i8 HARV. L. REV. 341. 

WILLS - CONSTRUCTION - CONDITION NOT TO CONTEST WILL. - A will 
provided that if any beneficiary entered suit to break it he should have five 
dollars only and his share should be divided among others. The plaintiff, one 
of the beneficiaries, unsuccessfully contested probate on the ground of forgery. 
Held, that there is no forfeiture. Rouse v. Branch, 74 S. E. 133 (S. C.). 

In England it has been held that no public policy forbids enforcing a condi- 
tion forfeiting a devise for contesting the testator's competency. Cooke v. 
Turner, 15 M. & W. 727. As to personalty, however, a contest based on prob- 
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